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BBEJAEHUE

Kak wm3BeCcTHO, B Hallell CTpaHE BOCBMOW TOJ MPOJOJIKAECTCS
nporiecc peGopMHUPOBaHUS TPAKIAHCKOTO 3aKOHOAATEIHCTBA, HAYAIO
KOoTOpoMy ObuTO moJiokeHo Ykazom llpesumenta PD ot 18 wmroms
2008 1. Ne 1108 «O coBepmieHCTBOBaHMM [ pa)kTaHCKOTO KOJEKCa
Poccuiickon denepanum».

OnbIT NPUHATHS BOCBMU 3aKOHOB CBHUJICTEILCTBYET O TOM, YTO
IIpaKTHKa BHECCHHS M3MEHEHUM 1 JTOIOJHCHHUI B €IWHBIN KOIU(DUIIH-
POBaHHBIN 3aKOHOJATENIBHBIA aKT, KOTOPBIM SIBISIETCS | pakaaHCKHIA
kojiekc P®, BiedeT 3a co00i HEMAJIO OTPHUIIATEIBHBIX IOCICACTBHM,
MIPEXKIe BCEro, HECOTJIaCOBAHHOCTh MEXKIY COOOM HOBBIX 3aKOHOIIO-
JIO)KEHUM, BHOCHUMBIX B pa3HbI€ pa3jieiibl M I1aBbl Kogekca.

IOpuanueckas o0mecTBEHHOCTh, OOHAPYKUJIA B OKOHYATEIIBHOM
TEKCTE 3aKOHOMOJIOKECHUN, BHECEHHBIX B ['paxkpaHckui Kojekc P,
HEMaJI0 «HOBEJUI», KOTOpHIE, MO CyTH, HE oOcyxaanmuch. Bmecte c
TE€M, HECMOTPsI Ha OTMEUEHHBIC HEJIOCTATKH U IPYTHE MPOOIeMbI (KO-
TOPBIX OBLJIO M OCTACTCA HeMajo), peopMa pOCCHUICKOTo IpakaaH-
CKOI'0 3aKOHOJATEJILCTBA, BBIPAXKEHHASA B OCHOBHBIX ITOJIOKECHUSIX
KoHnenmuu pa3BUTHS TpakJaHCKOIO 3aKOHOAATENILCTBA, PEaIn3yeT-
cs1. U aToT mportecc OyaeT mpoaoKaThCsl.

KoHeuHno xe, co BpeMeHeM Il YYHaCTHUKOB MMYILIECTBEHHOIO
000poTa, PEryIUPyEeMOTO Ipak TaHCKUM 3aKOHOIATEIIbCTBOM, a TAaK)Ke
CyZlel U WHBIX IOPUCTOB, MPUMEHSIOIINX COOTBETCTBYIOIIHE 3aKOHO-
ITOJI0’KEHHS, CTAHET HE Ba)KHO, KaKUM 00pa30oM yKa3aHHBIC 3aKOHOIIO-
JIO’KCHUS TIOMAIN B 3aKOH, UX OyJIeT MHTEPECOBAThH JIUIIb, HACKOIBKO
aJICKBAaTHO OHH PETYJIIMPYIOT MPAaBOOTHOIICHUS.

Cratbs 1 perictByromero 'K PO «OcHOBHBIE Hauana TpaxaaH-
CKOTO 3aKOHOJATEJIbCTBa» JIOMOJHEHA IPaBUIOM O TOM, 4YTO IIpHU
YCTAaHOBJICHUH, OCYIIECTBIICHUM M 3allUTE T'PAXIAHCKHUX MPaB U IIPH
HCTIOJIHEHUN TPaXTAHCKHUX OO0S3aHHOCTEH YYaCTHUKH TPaKIaHCKUX
IIPaBOOTHOIIICHUHN JOJDKHBI AcicTBOBaThH aAoOpocoBectHO (1. 3). Ta-
KUM 00pa3oM, IPUHIHI JTOOPOCOBECTHOCTH BBEJICH B PaHT IIPUHIIM-
MOB TPa’KJIAHCKOr0 3aKOHOJATEIHCTBA U JOJDKEH CIY)KUTh OPUCHTH-
POM IIOBEICHUS BCEX YUaCTHUKOB NMYIIIECTBEHHOT0 000pOTa.

Pa3BuTHIO JaHHOTO MPUHITUIIA U OOECIICUCHHIO €ro JCHCTBHUS B
peaTbHOM TPakAaHCKO-IIPABOBOM 000POTE MPHU3BAHO CIIYKUTh U JIPY-



ro€ HOBOE 3aKOHOMNOJIOKEHUE O TOM, UTO «HUKTO HE BIIPABE M3BJIE-
KaTh IPEUMYIIIECTBO U3 CBOETO HE3aKOHHOTO UM HETOOPOCOBECTHOTO
nmoseAcHus» (1. 4 cT. 1).

B nepBbix xe komMeHTapusix otMedeHHbIX HOBeIT ['K P® mox-
YEPKUBAETCSl HEpa3phIBHAS CBS3b MPUHIIMIIA JOOPOCOBECTHOCTH M 3a-
KOHOTIOJIOKEHUSI O HEIOMYCTUMOCTH W3BJICUCHUSI MPEUMYIIECTB U3
HE3aKOHHOT'O WJIM HETOOPOCOBECTHOTO MOBEIEHUS C JACHCTBUEM JAPY-
roro MPHUHIMIIA TPAXJAHCKOTO 3aKOHOJIATEeNIbCTBA — MPUHIUIIA JIUC-
MMO3UTUBHOCTU T'PAXJAHCKO-TIPABOBOIO PETYJIUPOBAHUS, KOTOPBIM
BBIpaXKEH B M. 2 CT. 1 m3BecTHON (hOpMYJION: TpakaaHe W IOPHIHYC-
CKHE JIMIIa MPUOOPETAIOT U OCYIIECTBIISIIOT CBOM Ipa)kIaHCKUE MpaBa
CBOEH BOJIEH M B CBOEM HHTEpece; OHU CBOOOJHBI B YCTAHOBJICHUH
CBOUX TpaB U O0sA3aHHOCTEH Ha OCHOBE JIOTOBOPA W B OIpPEACIICHUU
JOOBIX HE MPOTHUBOPEYAIINX 3aKOHOJATEIHCTBY YCIOBHM JTOTOBOPA.

Henw3s, omHako, HE 3aMETUTh, YTO TOHITHE «JIO0OPOCOBECT-
HOCTb» SIBJIIETCS. OLEHOYHOW TIPAKTAHCKO-IIPABOBOM KaTETOPUEH.
BwiBog 0 m100pOCOBECTHOCTH WM HEAOOPOCOBECTHOCTH YYACTHHKOB
UMYIIIECTBEHHOTO 000pOTa IODKEH JeNaTh Cy/Ibs, pAaCCMaTPUBAIOIITUIN
criop Mexay HuMH. CleoBaTelibHO, BBEACHUE B YKMCIIO MPUHIUIIOB
TPAXKIAHCKOTO 3aKOHOAATENIbCTBA MPUHIMIA JOOPOCOBECTHOCTH
YY4aCTHHUKOB MMYIIIECTBEHHOTO0 000pOTa HEMHUHYEMO BJIEUET 3a COOO0M
paciupenue chepbl CyIeMCKOro yCMOTPEHHS, KOTOPOE BEChbMa KpHU-
TUYECKH OLICHUBAJIOCH B IOPUIMYECKON JTUTEpATYpE.

KcraTtu, yxe cerogs MOXHO OOHApY>KUTh HEKOTOPHIE YCIIEIIl-
HBIE MOMBITKU CYJEOHOTO TOJKOBAHUS OTAEIbHBIX MPABOBLIX HOPM, B
COOTBETCTBUU C KOTOPBIMH ONPEACIICHHBIE IOPUANYECKUE MOCIEI-
CTBMSI HACTYIAIOT B 3aBUCKMOCTH OT JOOPOCOBECTHOCTU (MM HEN00-
POCOBECTHOCTH) TIOBEJCHUS YIACTHUKOB TPaKIaHCKOTO 000poTa.

N3menenusimu, BHeceHHBIMH B TII. 4 'K P®, He 3aTpoHyTO Tpa-
TUIMOHHOE JEJICHUE IOPUINYECKUX JIUIl HA KOMMEPYECKUE U HEKOM-
Mepueckue opranuzaiuu (m. 1 ct. 50), a nuinb ynopsiIoueHsl mojo-
KEHUA 00 OpraHM3aIlMOHHO-TIPABOBBIX (hOpMax HOPUIUYECKUX JIHIIL.
N3 gncna opraHu3anmoOHHO-TIPABOBBIX (POPM KOMMEPUYECKUX OpraHU-
3aIlMil WCKJIFOYEHBI 3aKPBIThbIE aKI[MOHEPHBIC OOIECTBA, IMOSBJICHUE
KOTOPBIX B POCCHUMCKOM 3aKOHOJATEbCTBE B CBOE BpeMs ObBLIO pe-
3yJIbTaTOM HEAOpPA3yMEHHs, a TaKXKe OOIIEeCTBa C JOMOJHUTEIHLHON
OTBETCTBEHHOCTHIO, OKa3aBIIHECS HEBOCTPEOOBAHHBIMH MIPAKTUKOM.



B To ke BpeMs B mepedyHe OpraHU3aIllMOHHO-TPABOBBIX (HOpM
KOMMEPUECKHUX OpTaHM3alluid MOXKHO OOHAPYKHUTh KPECThIHCKHUE
(pepmepckue) X0351MCTBA U XO35UCTBEHHBIE MAPTHEPCTRA.

OO6mue monoxkeHuss 00 o0beKTax TpakaaHCKux mpaB (cT. 128
'K P®) chopmynupoBaHbl CIETYIONTUM 00pa3oM: K 00BEKTaM Tpaxk-
TaHCKHUX TIPaB OTHOCSTCS BEIH, BKIIIOUAs HAJMYHBIC JCHBIH H JIOKY-
MEHTapHbIE IIEHHbIE Oymarv, MHOE MMYIIECTBO, B TOM uuciie Oe3Ha-
JUYHBIE JICHE)KHBIE CPEACTBA, OE30KyMEHTapHbIE IIeHHbIE OyMmarw,
MMYIIIECTBCHHBIC MpPaBa; PE3yJIbTaThl padOT U OKa3aHUE yCIyT; OXpa-
HSEMBIC PE3yJIbTaThl MHTEIUICKTYaIbHOMN JIEATEIbHOCTH U MPUPABHEH-
HbIE K HUM CpPEACTBAa WHIWBHAyaIU3alUU (MHTEIUIEKTyajlbHAs COO-
CTBEHHOCTH); HEMaTepHuaibHbIe OJiara.

ITo cpaBHEHMIO C paHee AercTBOBaBIIeH peaakimen cr. 128 I'K PO
B KaueCTBE OTACIIbHBIX O0BEKTOB IPAKIAHCKUX MPaB, HE OTHOCSIIIHNX-
Csl K BEIaM, BBIJICICHBI O€3HATUYHBIC ACHEKHBIC CPEACTBAa U 0Oe3/10-
KYMEHTapHbIC [IEHHBIC OyMaru. ITO CTaja0 BO3MOKHBIM B CBSI3H C TEM,
YTO 3aKOHOMPOEKTOM TMPEIJIOKEH KOMIUJIEKC CIEHaIbHbIX IPaBUI,
HaIpPaBJICHHBIX HAa PEryJIMPOBaHUE YKa3aHHBIX 00BEKTOB. JlaHHOE 00-
CTOSITEILCTBO, HANPUMEp, JENaeT HEHY>KHBIM (32 PEIKHUM HCKIIIOUe-
HUEM) MPUMEHEHNE K OC3HAIIMYHBIM JICHEKHBIM CpEJICTBaM U 0€3/10-
KYMEHTApHBIM IIECHHBIM OymMaram mpaBuJjl O Belllax, KaK 3TO UMEJI0 Me-
cto panee. Tak, B § 3 1. 7 (cT. 149-149.5) 'K P® Tenepsr umeercs
KOMIUIEKC HOPM, PErIaMeHTUPYIOIINX IpakIaHCKHUE MpaBa Ha 0e310-
KYMEHTapHbIC IIEHHbIE OyMaru U 0coOble CIIOCOOBI 3aIUTHI OT Pa3HO-
ro poJa HapyIICHUH.

Ompenenenne 3ajora Kak cIoco0a OOCSCIICUCHHS HMCIIOTHEHUS
o0s13aTenbcTBa HE mperepreno nm3Mmenenuid. CoraacHo ct. 334 'K PO
B CHUIY 3aJIora KPEeIuTOp MO 0OECIICUCHHOMY 3aJIOTOM 00s3aTeIbCTBY
(3as10roIepKaTeNb) UMEET MPAaBO B CIy4yae HEUCIIOJHEHUS WA HeE-
HaJJISKAIIEr0 MCIOIHEHUS JOJDKHUKOM ATOTO 00s3aTeNbCTBa TOJTY-
YUTh YJOBJICTBOPEHHE W3 CTOMMOCTH 3aJIO)KEHHOTO HMYIIECTBA
(mpeameTa 3aj0ra) NPEeUMYIIECTBEHHO Mepell APYTUMHU KpeauTopaMu
JUIa, KOTOPOMY MPHUHAJICKHUT 3aJI0)KEHHOE MMYIIECTBO (3asIoroja-
TeJs). A B CIydasx W B TOPSAIKE, KOTOPBIC TPETYCMOTPEHBI 3aKOHOM,
TpeOOBaHUE 3aJIOTOACPKATENSI MOXKET OBITh YAOBJIETBOPEHO TaKkKe
MyTeM TIepeadyu MpeaMeTa 3ajora 3aj10roaepKareato (OCTaBICHUS Y
3aJI0TOIEPIKATENIA).



OCHOBaHUAM BO3HUKHOBEHUS 3JI0Ta TEIMEPh IIOCBAIICHA OT-
nenbHas ctaths (cT. 334.1 'K PD), ogHako oOmuii mogxom K Ux pe-
TYJIMPOBAHUIO OCTAJICSI MPEKHUM: MPABOOTHOIICHUS 3aJI0Ta MEXITY
3aJI0TOJIaTEIEM U 3aJIOTOAEPKATEIIEM BO3HUKAIOT HA OCHOBAaHHUM JO-
rOBOpPAa, a B CIy4asiX, YCTAHOBJICHHBIX 3aKOHOM, 3aJI0T BO3HUKAET IIPHU
HACTYIUICHUU yKa3aHHBIX B 3aKOHE OOCTOSITENLCTB (3aJI0T Ha OCHOBA-
HHUM 3aKOHA).

OTHU U IpyTrue MPOMEKYTOUHBIC PE3yJbTaThl pedOpMUPOBAHUS
IPAXKIAHCKOTO U MPEANPUHUMATEIHCKOTO TpaBa OOCYXIaluCh Ha
IUICHAPHOM 3aCEJaHUU W B CEKIUSAX BTOpON HAydYHO-IPAKTUUECKOU
KOH(EPEHITMN C MHOCTPAHHBIM Y4acTHEM «AKTyaJbHbIE MPOOJIEMbI
pedopMUpOBaHUS TPAXKAAHCKOTO U MPEANPUHUMATEIHCKOTO MpaBa,
cocrosBieiicsa B T. KpacHomape Ha 6aze CK® ®I'bBOYBO «Poccuii-
CKHUU IOCYJapCTBEHHBIA YHUBEPCUTET MPABOCYIUS».

B paGote koH(pepeHIuN NPUHSAIN y4acTUe TaKUE BUJIHBIC Yyde-
Hele, kak A.H. Bapmamona, B.II. Kampeimanckui, O.A. Makaposna,
N.D5. Mapreinenko, A.A. MomuanoB, C.II. Mopo3, N.B. Ilerpos,
B.®. [Tonongonyno, E.B. Cununa u ap.

AKTyaJIbHOCTh HACTOAIIETO W3JAHHS 3aKJIOYACTCS B TOM, 4YTO
OHO COJACPKUT TOYKH 3PEHUS HAYIHOM OOIIECTBEHHOCTH IO BOMPO-
caMm, KOTOpbIE B PSAE CIy4acB OCTAJIMCh 3a paMKaMH IIpOIEecca pe-
dopmupoBaaus 'K PO u rpaxaanckoro 3aKOHOJATEIbCTBA B IICIOM.

N3nanue agpecoBaHo CTyAeHTaM, 00y4YaroIIMMCs 0 HarpaBJe-
Huto «lOpucnpyaenuus», acnupantaM u npenojasarenssMm. Hageemcs,
YTO JIAaHHBIA COOPHUK HAYYHBIX CTaTel OyAET MPOYUTAH C HHTEPECOM.

E.b. Ogouenko, kauo. 1opuo. HayK;
A.U. Konosanos, kauo. wopuo. HayK, 00yeHm



